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OFFICIAL PROCEEDINGS OF BOARD OF COMMISSIONERS OF NOBLES COUNTY, MINNESOTA

The Board of Commissioners of Nobles County met in regular session on Tuesday, February 18t, 2025 at the
Government Center, in the Commissioner’s Board Room, Worthington, Minnesota.
The following Commissioners attended: Robert S. Demuth, Chris Dybevick, Bob Paplow, Gene Metz & Justin
Ahlers

Chairperson Metz called the meeting to order at 9:00 A.M. followed by the Pledge of Allegiance.

1.0 Call to Order

2.0 Pledge of Allegiance

3.0 Approval of Agenda

VOTING

It was duly passed to approve the agenda as presented.
Moved by: Paplow, Bob

Seconded by: Dybevick, Chris

4.0 Recognition

4.1 Visitors and Guests Welcome

5.0 Consent Agenda

51 February 4, 2025 Regular Board Meeting
Attachments:
February 4™, 2025 Draft Minutes

5.2 Meetings and Conferences — Travel Expenses
Attachments:
Expenses paid February 7%, 2025

5.3 Auditor’s & Commissioner’s Warrants
Attachments:

Accounts Payable Summary
Auditor’s Warrants
Vendors paid totaling more than $2,000

54 Nobles County Ditch #12 — Tree Removal Project — Pay Application #1

55 Applications & Permits for Temporary Liquor Licenses — Lao Buddhist Temple
5.6 Township Road Allocations

5.7 Lost Warrant — Austin Hietbrink

Voting

It was duly passed to approve the consent agenda as presented.
Moved by: Ahlers, Justin
Seconded by: Demuth, Robert S.

6.0 Department Presentations

6.1 (A) | Doug Hermeling - Conditional Use Permit #01-2025
Attachment:
Planning and Zoning Minutes

A conditional use permit for replacement of an existing 24' x 127" hog confinement building and increase of animal units
on site to over 1,000 A.U. Public Hearing is required under Section 725.12 (1 a) Conditional Use permit will be required
when an existing feedlot is expanded over total operation of 1,000 animal units of the Nobles County Land Use
Ordinance.

Voting

It was duly passed to approve Conditional Uses Permit #01-2025 for Doung Hermeling for a hog confinement building.
Moved by: Ahlers, Justin

Seconded by: Paplow, Bob




6.1 (B) | Adam Henning - Conditional Use Permit #02-2025
Attachment:
Planning and Zoning Minutes

A conditional use permit for a personal use runway. Public Hearing is required under Section 603.4 Airports and airport
landing strips, public or private of the Nobles County Land Use Ordinance.

Voting

It was duly passed to approve Conditional Uses Permit #02-2025 for Adam Henning for a personal use runway.
Moved by: Paplow, Bob

Seconded by: Ahlers, Justin

6.2 Professional Service Agreement with Julie Johnson
Attachment:
Agreement

Recently, the position responsible for administration of our Public Health Preparedness and Response Sustainability
Grants was vacated. We have not yet filled this position but are anxious to push out the initiatives that have been created
for the betterment of our community. Julie has been our long-time Public Health Preparedness Consultant through the
MN Department of Health and has recently retired from that role. She has first-hand knowledge of the initiatives our
agency would like to pursue and is already familiar with our budgets and workplans for these two grants.

Voting

It was duly passed to approve Professional Service Agreement with Julie Johnson.
Moved by: Ahlers, Justin

Seconded by: Paplow, Bob

6.3 Personnel Policy P-243 Annual Leave Policy Update
Attachment:
P-243

The update to Personnel Policy P-243 is being proposed to align with statute. The proposed language change is as follows:
Employees accrue annual leave from the first day of employment and may use accrued leave when available in no less
than 1/2 hour .25 increments (15 minutes). Annual leave is accrued on a prorated basis and may be used subsequent to
the pay period in which it was earned. Previously, employees could only use leave in .5 increments. With ESST law, all
employees are able to use leave in .25 increments.

Voting

It was duly passed to approve Policy P-243 Update effective February 18th, 2025.
Moved by: Demuth, Robert S.

Seconded by: Dybevick, Chris

6.4 Emergency Management Performance Grant
Attachment:
Grant Agreement

Nobles County was approved for the 2023 Emergency Management Performance Grant (EMPG) for $21,756.00 which is
consistent with the amount received in previous years. This is a 50/50 Match in kind grant. The 2023 EM budget met the
requirements for matching funds by the county based on the approved 2023 allocation for salary and benefits. Mark
Marcy, HSEM Regional Program Coordinator, approved the 2023 Work Plan and all county obligations were met prior to
December 31, 2023. Therefore, Nobles County will receive $21756.00 reimbursement for the 2023 fiscal operation of the
Emergency Management Program

VOTING

It was duly passed to approve 2023 Emergency Management Performance Grant.
Moved by: Dybevick, Chris

Seconded by: Paplow, Bob

7.0 Administration Presentations

7.1 Boards, Committees & Commissions Citizen Appointments
Attachment:
Citizen Application

Michelle Smith will fill a vacant term with the Library Board. She applied for a new Library Board term which would run
from January 1st, 2025 through December 31st, 2027.







Travel Expenses Paid - Nobles County
2-21-25

952 1/30/2025 Luing, Stephen Jail Transport $7.78 01-250-251-6201
924 01/26/25- 01/30/25 |Maras, David Assessor Intro in Income, Maple Grove $243.60 01-103-6205
Annual Reviews, Worthington, Marshall,
184 01-01/25-01/31/285(Rempel, Shirley Community Services |Rushmore, Round Lake $8.99 $51.80 Community Services
Client Contact, Worthington, Slayton,
396 |01/10/2025-2/11/25|Abrahamson, Angela Community Services  [Luverne, Leota $13.32 $36.96 Community Services
862 02/09/25-02/12/25 |Hall, Tawn Emergency Management |Governor's Conference $234.50 01-282-6201
354 02/10/25-02/13/25 | Yager, Thelma Recorder Winter Conference $682.80 01-107-6201
#N/A #N/A
#N/A #N/A
#N/A #N/A
#N/A #N/A
#N/A #N/A
TOTAL $30.09 $1,249.66 $0.00
GRAND TOTAL $1,279.75
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Travel Expenses Paid - Nobles County Board

2-21-25
Employee Taxable | Non-Tax Per
Number Date Name Dept. Meeting/Conference Expenses| Expenses | Diem Account Code
692 05/02/24 - 12/16/24 |Ahlers, Justin Board [SMOC Transit, RNCC, Ditch Meetings $ 1,125.00 [01-002-6105
692 2/08/2024 Ahlers, Justin Board |EMPAC $  75.00 [01-282-6105
EMB, SBM , Board Meetings, SMOC, EMPAC,
692 5/02/24 - 12/31/24  |Ahlers, Justin Board [Worthington $471.68 $42.88 01-002-6201
692 7/16/24 - 12/16/24  |Ahlers, Justin Board [Ditch Meetings $85.76 24-611.6201
#N/A #N/A
#N/A #N/A
#N/A #N/A
#N/A #N/A
Total| $557.44 $42.88| $1,200.00

GRAND TOTAL

$1,800.32





































































































































































































































































































































“In cooperation with our citizens, we improve the quality of life for individuals,
families and communities by fostering a healthy economy and environment.”

“Looking Forward with Purpose”

COMMISSIONER BRIEFING

MARCH 4, 2025
COUNTY LAND USE ATTORNEY — ANNUAL RETAINER
SQUIRES WALDSPURGER & MACE, P.A., ATTORNEYS AT LAW
CONSENT AGENDA

Topic:

Nobles County has historically used the Squires Waldspurger & Mace law firm for land use
consultation and representation. An annual retainer is normally part of compensation to utilize
this firm. The Consent Agenda will be used for the Commissioner review and approval of this
annual retainer fee.

Details:

The Nobles County Environmental Department and specifically Planning and Zoning Boards
have sought advice from Squires Waldspurger & Mace. However, and on occasion, other
county departments and/or the Commissioners have also sought advice. For this purpose,
and the ones illustrated on the “Retainer Agreement for Legal Services”, Nobles County Staff
are seeking the ability to work with this firm. Thus the Retainer Agreement for an Annual sum
of $5,500.00 is necessary. Additional per hour charges and mileage are illustrated within the
Retainer Agreement.

Options:
e Act to approve the Retainer Agreement for Legal Services with the other Consent
Agenda items.

e Do not act or act in another capacity.

Recommendation:
Administration recommends the Commissioners act to approve this Retainer Agreement for
Legal Services with the other Consent Agenda items.




RETAINER AGREEMENT FOR LEGAL SERVICES

This Agreement is entered between Nobles County (“County”) and Squires
Waldspurger & Mace, P.A., attorneys at law (“Attorneys”).

WHEREAS, the County desires professional legal services relating to land use
and zoning issues; and

WHEREAS, the Attorneys provide services relating to land use to Counties, and
have the skill and expertise necessary to perform the duties as set forth in this Agreement.

NOW, THEREFORE, in consideration of the mutual promises and covenants
contained herein, the parties agree as follows:

1. Scope of Services: The Attorneys shall provide advice and consultation upon

issues relating to zoning matters pursuant to an annual Retainer Agreement for
the sum of $5,500.00. The primary attorney to render all such advice will be
Jay Squires. If Jay Squires is not available, then Liz Viera or Kristin
Nierengarten shall render such advice.

For purposes of this Retainer Agreement, advice and consultation shall consist of
telephone conversations, e-mail communications, and/or short letters on non-recurrent
matters, but shall not include any research and/or drafting beyond the above that may be
requested by the County, except as may be otherwise set forth in this Agreement. Any
requested research and/or drafting will be billed at hourly rates set forth herein. The
County and the Attorneys may conclude that a particular matter or issue will not be
resolved through one or several telephone calls. If so, then upon agreement of the
County and the Attorneys, the Attorneys will open a separate file for the matter and
perform the work on hourly basis, to be billed at the hourly rates set forth herein.

The advice and consultation covered under this Agreement shall include the follow areas:

A. Questions relating to the permitting process for all permits called for under the
County’s land use ordinances, as well as questions relating to rezoning;

B. Questions pertaining to conducting hearing processes on land use requests
including, but not limited to, any questions pertaining to the Open Meeting
Law or Minnesota Government Data Practices Act, as they may pertain to such
hearings;

C. Questions pertaining to EAW’s, EIS’s, or any other environmental review;



D. Questions pertaining to enforcement of land use ordinances; and

E. Questions relating to ordinance and statutory interpretation.

It is the intent of the parties to this Agreement that the scope of this Retainer

Agreement shall include short written letters confirming telephone advice and

consultation, as deemed necessary by the County and/or the Attorneys, to the extent that

such letters do not involve any additional research or other drafting.

2.

Authorized Contact Persons: Those County personnel who will be authorized

to contact the Attorneys for services included within this Agreement are the
Environmental Service Director, the County Administrator, the County
Attorney, the County Board Chair, and/or their delegates.

. Term: From January 1, 2025 through December 31, 2025, regardless of the

date this contract is executed.

Payment for Services: The Attorneys shall bill the County quarterly in equal

installments for the amount due under the retainer. Payment is due thirty (30)
days after the receipt of the bill. Each quarterly bill for retainer services will
include within it a statement of costs and disbursements incurred during that
quarterly period that are to be paid by the County under this Agreement.

. Costs: In addition to the annual retainer amount, the County agrees to pay

actual, necessary and reasonable costs and expenses incurred by the Attorneys
in the performance of the services under this Agreement. Those costs include
mileage at the I.R.S. rates; photocopying at 20 cents per page; facsimile at
$1.00 per page/$5.00 maximum per transmission; and the actual costs of long
distance phone calls and postage. If additional services are rendered under
Paragraph 7 herein, the County also recognizes that it would be responsible for
costs and disbursements incurred by the Attorneys, including, but not limited
to, costs for messengers, court costs, arbitration, or mediation expenses,
deposition expenses, and/or other trial or administrative hearing related
expenses.

In-Service Training: Additionally the Attorneys will provide up to three hours

of in-service training to County officials, officers, and/or staff. This in-service
training will occur in one three-hour session, upon any subject relating to the






“In cooperation with our citizens, we improve the quality of life for individuals,
families and communities by fostering a healthy economy and environment.”

““Looking forward with purpose.”

COMMISSIONER BRIEFING

March 4% 2024

2024 Nobles County Feedlot Program Annual Report
Environmental Services
Emily Erickson
Time needed: 5 Minutes

Issue:
Board approval of the 2024 Nobles County Feedlot Program Annual Report.

Discussion:

Nobles County is required to submit an annual feedlot report to the MPCA. Nobles County 457 feedlots
registered in the County and must complete environmental inspections on 7% of the feedlots annually.
The majority of the feedlots inspected in 2024 were within the One Watershed, One Plan area and were
open lot-focused.

Options:
Deny or approve the 2024 Nobles County Feedlot Program Annual Report

Recommendation:
It is recommended that the County Board approve the Feedlot Program Annual Report and authorize
the County Board Chair to sign the 2024 Nobles County Feedlot Program Annual Report.

Attachments:
2024 Nobles County Feedlot Office (CFO) Annual Report
2024 MPCA County Feedlot Financial Report



2024 County Feedlot Officer (CFO) Annual Report

County: Nobles

(Data for the Period: January 1, 2024 - December 31, 2024)
Contact Person: Emily Erickson

Revised: 4/25/24

Phone: 507-295-5322

E-Mail Address: eerickson@co.nobles.mn.us

Signature:

(Signature of County Board Commissioner)

All data must be entered in accordance with the Annual CFO Report Guidance Document.
Except where identified, this report only addresses non-CAFO/NPDES/SDS sites required by 7020 to be registered.

(Date)

STAFFING LEVEL

1 |FTEs - (Full Time Equivalents) supplied by the CFO(s): 1
2 |FTEs supplied by other county staff, including administrative and support staff assigned to the feedlot program: 0.5
3 |FTEs supplied through contract with other local government units: 0
4 |Total Number of FTE positions that supported county program: 1.5
REGISTRATION (Report your current numbers - base grant numbers are displayed for reference) Base Current
5 |Feedlots in shoreland with 10 - 49 AU: 15 26
6 |Feedlots with 50 - 299 AU: 179 167
7 |Non-CAFO/NPDES/SDS > 300 AU: 162 168
8 |CAFOs without NPDES or SDS permits 300-999 AU ("Gap Sites") 24 28
9 |Feedlots with NPDES or SDS permits: 69 66
10 [Total - Feedlots required to be registered: 449 455
11 [Total - Feedlots Eligible for Funding (FROM AGENCY BASE GRANT AWARD NUMBER) 457
Feedlot Sites Inspected Minimum number of FEEDLOT SITES required to register that must be inspected (7%): 32
12 |Number of FEEDLOT SITES that received a compliance, construction, desktop N&P, or in-field land app inspection 35
(count in-field land app inspections as 1/2 ot an inspection)
INSPECTION REPORTING
Types of Inspections (at sites required to be registered) 10-49 AU 50 - 299 AU 300 or more AU
Only count first instance of each type of inspection per feedlot (in shoreland) (except where noted) | (Non-CAFO/NPDES/SDS)
13 [Compliance inspections 0 15 20
13.1) How many included a 3 or 6-yr P records inspection (see guidance) %/////////////////////%%//////////////////////////j 0
14 |Construction inspections 0 0 0
14.1) How many received a 2nd construction inspection 0 0 0
15 | vevnes o s complace mpection o g o) | K 0
16 [In-field land application inspection 0 0 0
17 [Complaint initiated inspections (any non-CAFO/NPDES/SDS) 0 0 0
18 [Routine or follow-up stockpile only inspection 0 0 0
Other Inspection Related Info
19 [CAFO/NPDES/SDS sites inspected at the MPCA's request 0
20 |Number of feedlots inspected within shoreland or a DWSMA 6
21 |Number of feedlots inspected within the County's priority areas as designated in the work plan 35
22 |Number of sites inspected found to be non-compliant with water quality discharge standards 1
23 |Number of sites inspected with 100+ AU found to be non-compliant with N and/or P requirements 16
INSPECTION Performance Credits (Summarized from entries above) Not PC PC
NOTE: Inspections assumed to satisfy the 7% minimum are not PC eligible Total | eligible | eligible PG PC Total
24 |Compliance inspections min. # of compliance inspections: 16 35 32 3 3 9
25 |Construction inspections 0 0 0 2 0
26 |Desktop N & 3 or 6-yr P records inspections (see guidance) 0 0 0 3 0
27 |In-field land application inspections 0 0 0 1 0
28 |Compliance inspections that include optional P review 0 1 0
29 |Number of facilities that received 2 or more construction inspections 0 1 0
30 |CAFO/NPDES/SDS sites inspected at the MPCA's request 0 1 0
31 |Complaint initiated inspections (any non-CAFO/NPDES/SDS) (only count 1 per feedlot) 0 1 0
32 |Routine or follow-up stockpile only inspection. (only count 1 per feedlot) 0 0.5 0




Additional Performance Credit Calculations and Supplemental Information

Describe below the progress made in meeting your program year work plan inspection goals. You must provide quantitative
results for each compliance inspection and land application goal listed in your work plan.

After heavy spring rains in 2024, | was able to complete 35 routine inspections on feedlots in Nobles County. The majority of these

inspections fell within the 1 Watershed 1 Plan scope of my delegation agreement. Many had not been inspected before or were open lot
cattle feedlots. We continue to see several producers not testing manure before applicaton or not maintaining land application records, all
of which were discussed the day of the inspection. | even wrote an article highlighting the needs for land application based on feedlot size

to hel

p emphasize the importance of the issue.

PERMITTING Number PC PC Total

33 |30-day construction or expansion notifications received: 7

34 |Interim Permits Issued or Modified: 1 6 6

35 |Construction Short-Form Permits Issued or Modified at Sites > 300 AU: 2 4 8

36 |Public meetings held for construction or expansion to > 500 AU: 2 --- ---
ENVIRONMENTAL REVIEW (EAW) Number PC PC Total

37 |EAW petitions received: 0

38 |EAWs prepared by county: 0 8 0
EMERGENCY RESPONSE Number PC PC Total

39 [Events where emergency response was conducted: (on-site visit) 0 4 0
ENFORCEMENT ACTIONS Number PC PC Total

40 |Letters of Warning (LOW) issued: 1

41 |Notices of Violation (NOV) issued: 0

42 |Court actions commenced: 0
FEEDLOT SITE SCHEDULED COMPLIANCE (Achieved in current reporting year) Number PC PC Total

43 |Feedlots where a partial environmental upgrade was achieved: 0

44 |Feedlots where a complete environmental upgrade was achieved: 0 12 0
LAND APPLICATION SCHEDULED COMPLIANCE (Achieved in current reporting year) Number PC PC Total

45 |Land application record keeping returned to compliance at Feedlots 100 - 299 AU: 0 1 0

46 |Land application record keeping returned to compliance at Feedlots 300+ AU (or 100+ DWSMA): 0 2 0

47 |Nitrogen application rate returned to compliance (any size facility): 0 1 0
LMSA CLOSURE (Achieved in current reporting year) Number PC PC Total

48 |Sites where a LMSA was closed (verified by field inspection or producer notification): 0 6 0




OWNER ASSISTANCE AND OUTREACH Number PC PC Total
49 |Sites visited to provide assistance 25
50 |Workshops/trainings hosted/sponsored by the CFO: 0 6 0

50.1) Total number of feedlot owners attending these events 0
51 |CFO presentations at informational or producer group events: (per event) 0 & 0
52 |Number of mailings to feedlot owners: 1
53 |Feedlot articles placed in newspapers and/or social media: 2

Describe your workshops, trainings, newsletters, mailings, articles, or other assistance and outreach activities.

Date Description

1-Jul Postcard mailed to all feedlot owners on Building and Expansion reminders

September Manure Application Setbacks article

October Land Application Recordkeeping Requirements article

CFO TRAINING AND MENTORING Number PC PC Total
54 |CFO - training CEUs: (Enter total training hours earned & list events below - see guidance for more than 18 hr) 34.5 0.5 6
55 |Hours mentoring New CFOs in another county (describe on a separate sheet): 0 0.5 0

List the training events attended.

Date Description Hours

1/17/2024 Engineer Assistance 15

2/21/2024 Continuous Improvement 15

17-Apr 2025 Funding QA 15

15-May Construction Stormwater 1

17-ul MDA Biosecurity 15

8/21/2024 EAW's 15

9/18/2024 Nitrogen/Lysimeter presentation 15

10/23/2024 County Feedlot Enforement 15

12/18/2024 CFO Annual Reporting 15

Spring CFO Meeting 4
Fall CFO Meeting 4
MACFO 135

OTHER PROGRAM ACTIVITIES Number PC PC Total
56 |Feedlots where a MinnFARM was conducted (list sites below): 0 2 0
57 |Notifications received claiming air quality exemptions: 42
58 |Meetings with other local government and producer groups: 3

59 |Feedlot ordinance revisions likely, in progress, or completed? [ ves No

If Yes describe below

MinnFARM completed by CFO Describe other county program activities not identified elsewhere.

registration no. |Site Name

TEMPO DATA ENTRY - completed by MPCA staff via TEMPO review Max Eligible PC PC Earned
60 |Reviewed registration files have ALL documentation uploaded to TEMPO (if applicable) 3 6
61 |All four inspection files have ALL documentation uploaded to TEMPO 3 6
62 |Both permit files have ALL documentation uploaded to TEMPO 6 12
63 |90% of inspection data entered within 60 days of inspection 4 4




64 |AI| applicable inspection files for sites >100 AU contain land application records

TOTAL PERFORMANCE CREDITS

57.00



















“In cooperation with our citizens, we improve the quality of life for individuals,
families and communities by fostering a healthy economy and environment.”

COMMISSIONER BRIEF

March 4, 2025
FEMA Update
Loretta Halbur — Drainage System Coordinator

Topic:
FEMA issued Determination Memorandums denying Nobles County Drainage claims related to the June
2024 floods.

Discussion:

Throughout the latter half of 2024, county drainage staff and legal counsel discussed the Minnesota
drainage laws and financial administration structure in order to support the damage claims submitted. On
December 16, 2024 FEMA sent a Request for Information indicating they had serious concerns about a
“duplication of benefits.” Staff responded to the RFI, with help from legal counsel, on January 9, 2025.
On February 21, 2025, FEMA issued their final determination memos denying Nobles County drainage
claims based on cost eligibility issues due to their misinterpretation of Minnesota Drainage laws.

13 other drainage authorities received the same determination memo denying their claims as well.

Nobles County has 60 days to submit our appeal to MN HSEM. HSEM would then have 60 days to review
and transmit the appeal to FEMA. The MN Attorney General can also get involved.

Attachments:

Estimated Damage Expenses

FEMA Eligibility Determination Memorandums for Nobles County Drainage
FEMA Fact Sheet: Public Assistance Appeals

Options
1.) Obtain the information and engage in discussion about the next steps forward

2.) Offer directives or take action if an opportunity arises

Recommendation:
Obtain detailed information regarding the FEMA update and offer direction or take action as necessary.




“In cooperation with our citizens, we improve the quality of life for individuals,
families and communities by fostering a healthy economy and environment.”

DR-4797-MN Damages
Nobles County Drainage

2024 Estimated
System TOTALBudget  Flood Damages
CiD1 20,000.00 8,500.00
BBC 1 35,000.00 5,000.00
cD1 1,000.00 5,000.00
CD5 10,000.00 7,000.00
CcD10 50,000.00 9,000.00
CD30 20,000.00 3,500.00
D4 40,000.00 8,000.00
D8 40,000.00 24,000.00
JD9 5,000.00 126,675.00
JD11B 20,000.00 55,500.00
JD12 10,000.00 22,500.00
JD16 3,500.00 3,500.00
JD 17 40,000.00 6,500.00
JD 26 75,000.00 21,000.00
JD76 20,000.00 2,500.00
TOTAL 308,175.00
5% Admin 15,408.75
GRAND TOTAL 323,583.75

*Total 2024 Maintenance Budget $200,000 across

all systems



ELIGIBILITY DETERMINATION MEMORANDUM
Nobles County Drainage System

FEMA: DR-4797-MN PA-ID: 105-UYXXQ-00
?}II) II)) ilcant [ State Agency Local Government [J Tribe [ Private Nonprofit
Grants Manager: Only fill out this section if | EMMIE: Only fill out this section if the
the project is in Grants Manager. project worksheet is in EMMIE.

. EMMIE Project
Project No. 760283 Worksheet No. 00678
Version No. Version No.
1395593, 1395594, 1395597, | EMMIE Project N/A
Damage 1395598, 1395600, 1395603, | Cost
Inventory No. 1395604, 1395605, 1395607, | Total Amount N/A
1395609, 1395610 Obligated
Project Title: County-wide Drainage Systems Damages - not completed
[1 Large
Project Size Small (Potentially ‘ Category of D —'W'ater Control
subject to Net Small Project | Work Facilities
Overrun appeal)
Issue(s):
Amount at §372.750.00 (] Appl?cant El}g}blhty
Issue Eligibility Issue ] Facility Eligibility
T e
Amqunt $372.750.00 ype(s) ] Work E‘hgll‘ol'hty
Denied Cost Eligibility
Issue Duplication of Benefits/Allowable Costs & Reasonable Costs
Keyword(s)

Project Description:

On June 28, 2024, the President issued a major disaster declaration (FEMA-4797-DR-MN) due to
severe storms and flooding occurring throughout Minnesota, from June 16, 2024, through July 4,
2024. Nobles County Drainage Systems (Applicant) has jurisdiction over drainage systems
(Facilities) established under Minnesota Statute Chapter 103E in Nobles County, Minnesota.! The
Applicant requested $372,750.00 in Public Assistance (PA) funding to address sloughing,
washouts, sedimentation, debris, plugged tiles, and blowouts impacting its Facilities.

While reviewing the Applicant-provided information, FEMA found that the Applicant funds
repairs and maintenance to the Facilities by charging private landowners who have been assessed
benefits for the drainage systems. If the Applicant does not receive external grants, the Applicant
must follow its established statutory process to assess the landowners for the repair work.

! Minn. Stat. § 103E.005 Subd. 9 and 12 (2024). A “drainage system” means a system of ditch or tile, or both, to
drain property, including laterals, improvements, and improvements of outlets, established and constructed by a
drainage authority.
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Minnesota Statute § 103E outlines this process, specifying that costs related to the Facilities must
be shared among the landowners.? These benefited property owners own the drainage system and
bear the costs for the system’s construction, maintenance, repair, and improvement. The repair
costs are allocated proportionately based on the benefits the properties receive from, or the runoff
they contribute to, the drainage system.’ The property owners who pay for a Chapter 103E
drainage system have a vested interest and property right in maintaining the drainage system, and
the drainage authority has a responsibility to maintain the drainage system on their behalf.*

On December 16, 2024, FEMA issued a Request for Information (RFI) notifying the Applicant of
eligibility issues it identified related to the costs claimed.’ FEMA explained that providing federal
funding for costs available to the Applicant from landowners through the established assessment
process would result in an ineligible duplication of benefits. In addition, FEMA stated that waiving
these assessments when FEMA funding is awarded is not a uniform application of the Applicant’s
procedures across federally financed and non-federally financed activities as required by Federal
cost principles.

In a letter dated January 9, 2025, the Applicant addressed the duplication and cost allowability
issues identified by FEMA.° The Applicant cites Minnesota Statute permitting drainage authorities
to use funds from other sources, including federal disaster assistance, without assessing the
landowners.” Since it is not required to assess the landowners, the Applicant states, FEMA
assistance is not duplicated with their contributions.

The Applicant also states that its procedure for funding repairs includes first drawing money from
its repair fund, which may contain funds from other sources, such as FEMA disaster assistance or
state grants, then assessing landowners if no alternative funds are available.® This procedure, the
Applicant argues, applies uniformly to both federally financed repairs and non-federally financed
repairs and is therefore consistent with Federal cost principles.

The Applicant also asserts that the Stafford Act precludes an applicant from receiving financial
assistance from FEMA when it has already received duplicative relief, such as insurance proceeds.
The Applicant argues that Congress did not intend to limit funding to situations where no other

2 Minn. Stat. § 103E.728, subd. 1 (“The cost of repairing a drainage system shall be apportioned pro rata on all
property and entities that have been assessed benefits for the drainage system...”); and Minn. Stat. §§ 103E.725,
103E.731.

3 See Understanding Minnesota Public Drainage Law: A Handbook for Practitioners, at 8, 9, and 15 (Apr. 2020)
[hereinafter UMPDL Handbook] (“Repair costs anywhere on a drainage system are paid on a pro rata basis by the
owners of all property benefited by or contributing runoff to the drainage system.”).

4 Id. at 46.

> Nobles County Drainage System - DR4797MN - Request for Information

¢ Nobles County Response to Request for Information 01-09-2025.pdf [hereinafter RFI Response]. The Applicant
also stated that orders and other procedural documents establishing its legal responsibility for each ditch is
maintained by the drainage authority and is available for FEMA’s inspection. Whether the Applicant was legally
responsible for the work on private property is not addressed in this determination.

7 Citing Minn Stat. § 103E.011 subd. 5: “...a drainage authority may accept and use funds from sources other than,
or in addition to, those derived from assessments based on the benefits of the drainage system for the purposes of
wetland preservation or restoration or creation of water quality improvements or flood control.”

8 Citing Minn Stat. § 103E.731, subd. 1: “If there is not enough money in the drainage system account to make a
repair, the board shall assess the costs of the repairs on all property and entities that have been assessed benefits for
the drainage system.” and Minn Stat. § 103E.651, subd. 1.
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conceivable funding sources exist. Since every political subdivision has access to property levies
and taxes as alternative funding sources, the Applicant claims that funding from such sources
cannot be considered duplicative relief, as this would effectively restrict all funding for these
entities. The Applicant also states that the Stafford Act’s purpose is to prevent imposition of local
government assessments against local property taxpayers who themselves are victims of the
disaster.

The Applicant additionally references a May 8, 2002, FEMA first appeal decision, which
concluded that federal assistance to drainage authorities was not a duplication of benefits. The
Applicant asserts that there have been no court decisions or changes to Minnesota statutes since
2002 that would justify a different conclusion today.

Issue:

Did the Applicant establish that duplicative benefits are unavailable from other sources?

Did the Applicant establish that its policies and procedures are uniformly applied to both federally
financed and other activities?

Applicable Statutes, Regulations, and Policies in Effect as of the Declaration of the
Emergency or Disaster:

- The Robert T. Stafford Disaster Relief and Emergency Assistance Act, as amended (Stafford
Act) § 312,42 U.S.C. § 5155 et seq. (2019):

Stafford Act § 312

- Title 2 of the Code of Federal Regulations (C.F.R.) (2024):

2 C.F.R §§ 200.403(c); 200.406(a)

. Title 44 of the Code of Federal Regulations (C.F.R.) (2023):

44 C.F.R § 206.223(a)(3)

-  FEMA Policy

Public Assistance Program and Policy Guide FP 104-009-2, V4 (June 2020) (PAPPG)
PAPPG, at 52-54, 65, and 93-95
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Analysis:
Duplication of Benefits

FEMA is legally prohibited from duplicating benefits available to an applicant from any other
source.” An applicant must make reasonable efforts to recover financial assistance it is owed for
the same purpose as the Public Assistance Grant.!? If funding is available from another source for
the same work that FEMA funded, FEMA reduces the eligible cost or de-obligates funding to
prevent a duplication of benefits.!!

Pursuant to Minnesota law, costs incurred by the Applicant for the repair or restoration of the
drainage system are assessed to the applicable property owners. Thus, benefits are available to the
Applicant via the statutory process for the same purpose and costs, which cannot be duplicated by
FEMA.

In response to FEMA’s RFI, the Applicant contends that Minnesota law allows it to accept external
sources of funding, such as FEMA PA grants, instead of assessing landowners. However, FEMA
serves as a last resort provider of disaster relief.!? Even if the Applicant is permitted to accept
funding from external sources to reduce repair costs payable by landowners, Minnesota Statute §
103E ultimately obligates the benefitted landowners—not the drainage authority or any other
source—to pay the repair costs.!? Under the Stafford Act, the Applicant is liable to the federal
government for any duplicative funding which is reasonably available to it, even if the Applicant
chooses not to avail itself of such assistance. !#

The Applicant also contends that taxes and assessments may not be considered duplicative
assistance under Stafford Act section 5155, arguing that Congress did not intend to limit funding
based on the availability of alternative funding sources like property levies, as this would
effectively restrict funding for all political subdivisions. However, the Stafford Act plainly and
broadly defines duplicative funds as those available from “any other source,” and is not limited to
insurance contracts or other government aid. '

9 Robert T. Stafford Disaster Relief and Emergency Assistance Act (Stafford Act) § 312,42 U.S.C. § 5155 (2019);
Public Assistance Program and Policy Guide (Version 4), FP 104-009-2, at 93-95 (June 1, 2020) [hereinafter
PAPPG].

10 State of Hawaii ex rel. Atty. Gen. v. Fed. Emergency Mgmt. Agency, 294 F.3d 1152, 1160 (9th Cir. 2002)
[hereinafter State of Hawaii v. FEMA]; and City of Chicago v. Fed. Emergency Mgmt. Agency, No. 08-CV-4234,
2013 WL 1222348 (N.D. Ill. Mar. 21, 2013) [hereinafter City of Chicago v. FEMA].

1 PAPPG, at 93-95; Title 2 Code of Federal Regulations (2 C.F.R.) § 200.406 (2024).

12 State of Hawaii v. FEMA, at 1154; See Stafford Act § 312(c).

13 Minn. Stat. § 103E.728, subd. 1 (“The cost of repairing a drainage system shall be apportioned pro rata on all
property and entities that have been assessed benefits for the drainage system...”) (emphasis added); and Minn. Stat.
§§ 103E.725, 103E.731.

14 See State of Hawaii v. FEMA, at 1161 and 1164 (Where the Court determined the Stafford Act requires the
applicant “to reimburse FEMA both for the duplicate benefits it actually received and any benefits that it would have
obtained if it acted in a commercially reasonable manner.” The court also noted that the text and legislative history
suggest “the statute was passed to ensure that disaster relief victims take the same practical steps toward funding
their recovery effort as would disaster victims not entitled to federal aid.”

15 Stafford Act § 312(a); See City of Chicago v. FEMA, at *7.
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Nevertheless, not all property taxes and levies which may hypothetically be implemented by local
jurisdictions are duplicative of federal assistance. Federal courts have repeatedly held that funds
which are “available” to an Applicant are those which any other entity is obligated to pay the
Applicant for the same purpose.' While local jurisdictions may tax their citizens for various
purposes, including to fund disaster-related repairs, this differs from the funding the Applicant is
entitled to from the landowners. For drainage authorities, Minnesota Statute obligates the
benefitted landowners to pay for repairs and maintenance of the Facilities because of their financial
interest in and ownership of the system. Since the statutory process requires the landowners, not
the Applicant, to ultimately fund the repairs, the Stafford Act requires the Applicant to take
reasonable efforts to recover the funding it is owed. While the Stafford Act authorizes financial
assistance for both public and private losses sustained in disaster, it is not intended to supplant
existing funding sources available to the Applicant, such as the benefited landowners’ financial
obligations under Minnesota Statute.

Although the Applicant cites a May 8, 2002, FEMA first appeal response letter finding that federal
assistance to drainage authorities was not a duplication of benefits, that decision does not present
any analysis which may apply to the issue at hand. FEMA decisions must be based on statutory
and regulatory requirements, and FEMA may not be committed to provide funding beyond what
those authorities allow.!” Therefore, the referenced letter does not establish precedent for
determining eligibility under DR-4797-MN.

Because FEMA is a last-resort provider of disaster relief, it cannot duplicate assistance already
available, and regularly used during non-federal events, through the Applicant’s legal relationship
with landowners. The Applicant has neither demonstrated it pursued the maximum benefits
available through this relationship nor provided documentation that would enable FEMA to
determine awarding the requested costs would not duplicate benefits from another source.
Accordingly, FEMA will reduce the PA award to $0 to prevent a duplication of benefits from funds
available to the Applicant.'®

16 See, e.g., City of Chicago v. FEMA, at *7 (where funds owed through private contracts were deemed duplicative
aid); Public Utility Dist. No. 1 of Snohomish County, Washington v. Fed. Emergency Mgmt. Agency, 371 F.3d *701,
*712 (9" Cir. 2004) (finding that a public utility company was responsible to reimburse FEMA for funds that it was
entitled to receive from a private utility company that jointly owned the utility poles at issue); and City of Laguna
Niguel v. FEMA, No. SACV 09-00198 DOC (MLGx), 2011 WL 13176735, at *7 (C.D. Cal. Feb. 3,2011) (where
the court determined that a duplication of benefits occurred after the City used federal funds to buy homes and a
developer later purchased the same properties through a private agreement with the homeowners.).

17 See, e.g., Columbus Reg’l Hosp. v. FEMA, 708 F.3d 893, 899 (7th Cir. 2013); FEMA Second Appeal Analysis,
City of Ardmore, FEMA-4222-DR-OK, at 4 (June 7, 2024); and FEMA Second Appeal Analysis, Sumter (Cnty.),
FEMA-4241-DR-SC, at 3 (Nov. 30, 2020).

18 PAPPG, at 93; 2 C.F.R. § 200.406; see, e.g., FEMA Second Appeal Analysis, Chevra Hatzalah, FEMA-4085-
DR-NY, at 6 (Mar. 15, 2017) (where FEMA reduced the PA award by the amount available through insurance, even
though the Applicant did not pursue or receive the maximum amount available through the contract.).
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Cost Allowability

To be eligible for PA funding, all costs must be necessary, reasonable, and consistent with policies
and procedures that apply uniformly to both federally financed and other activities of the
Applicant.' A policy or procedure is considered uniform only if it is applied in the same manner
regardless of a Presidential declaration.?’

The Applicant’s funding procedure does not meet this standard because it treats federally funded
and non-federally funded repairs differently. Under non-federal events, the Applicant’s procedure
is to first draw down each drainage system’s account, then assess landowners for any outstanding
repair costs. However, under federal events, the Applicant bypasses its primary source of
funding—the landowners who are obligated under Minnesota Statute to finance ditch repairs and
maintenance—and instead requests the funding from FEMA. By waiving the landowner’s
obligation to fund the repairs, the Applicant shifts costs which would otherwise be borne by
landowners onto FEMA, creating an inconsistency in how costs are applied across funding sources.

A uniform procedure would require the same process in every situation, regardless of a Presidential
declaration. Instead, the Applicant alters its funding sequence, and the associated petition and
assessment procedures, based on the availability of federal assistance under a Presidential
declaration.?! That the Applicant’s stated procedure allows it to treat federally funded and non-
federally funded scenarios differently does not demonstrate that the procedure is uniform to both
situations. Since the Applicant’s funding procedure is not consistent in federally funded and non-
federally funded situations, the costs incurred are not eligible under the PA program.?

Conclusion

The Applicant has not demonstrated the duplicative financial assistance is unavailable for the same
purpose as the entire amount of the PA award. Accordingly, FEMA will reduce the eligible project
cost to $0 to prevent a duplication of benefits. In addition, the claimed costs are ineligible for PA
funding because the Applicant did not demonstrate the costs are consistent with federal uniform
cost principles.??

Eligibility Determination: [ Partially Approved X Denied

19 PAPPG, at 65; and 2 C.F.R. § 200.403(c).

20 See PAPPG, at 69.

2 FEMA Second Appeal Analysis, Grandview R-2 School Dist., FEMA-4490-DR-MO, at 4 (Mar. 13, 2023) (where
FEMA determined that the Applicant’s intention not to conduct emergency work unless FEMA funding is available
is not a uniform application of its policies in federally funded and non-federally funded situations.).

22 Id.; and PAPPG, at 65.

23 Since FEMA has determined that any FEMA funding would result in an impermissible duplication of benefits and
would not comply with Federal cost principles, FEMA did not evaluate each site to determine whether the Applicant
was legally responsible for the work on private property, whether the damage was the result of the incident, or
whether the work was eligible. As such, this determination does not address those issues.
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Notice of Right to Appeal:

The Applicant may appeal this determination through the Recipient (and may do so via the
FEMA Grants Portal/Grants Manager System (GM)), pursuant to Title 44 of the Code of
Federal Regulations § 206.206, Appeals. If the Applicant elects to file an appeal, the appeal
must: 1) contain documented justification supporting the Applicant’s position, 2) specify the
monetary figure in dispute, and 3) cite the provisions in Federal law, regulation, or policy
with which the Applicant believes the initial action was inconsistent.

The appeal must be submitted to the Recipient, Homeland Security and Emergency
Management A Division of the Minnesota Department of Public Safety (HSEM), by the
Applicant within 60 days from the date of this FEMA eligibility determination. The Recipient
must then electronically transmit the appeal, through GM, with a written recommendation,
within 120 days from the date of this determination. If you have any questions, please contact
the HSEM, Bill Hirte at Bill.Hirte@state.mn.us.

Approval:
PA Management:

Signature: Date:

Document Index:

Document Description File Name

Request for Information (RFI) Nobles County Drainage System - DR4797MN -
Request for Information and Response

RFI Response Nobles County Response to Request for Information
01-09-2025

Letter from Nobles County Auditor Nobles County Drainage System Financial Letter
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Fact Sheet

FEMA |:> First Level |:> Second Level
Determination Appeal Appeal

Most Public Assistance (PA) projects are free of eligibility disputes or, if eligibility issues arise, they are quickly
resolved. When the parties cannot reach a mutually agreeable solution, PA applicants are provided a two-tiered
administrative appeal process under which the Regional Administrator (RA) of the applicable FEMA Region decides
the first level appeal. If the applicant chooses to appeal that decision then the Assistant Administrator for Recovery
at FEMA Headquarters determines the Agency’s final administrative decision regarding the matter. Title 44 Code of
Federal Regulations (C.F.R.) § 206.206, which implements Stafford Act Section 423, describes the process.

Talk It Out

In many cases, eligibility issues arise from a lack of mutual understanding. Clear, open lines of communication can
often resolve misconceptions and provide a path forward. When such discussions reach an impasse, PA staff may
offer the opportunity to participate in a facilitated discussion led by a FEMA dispute resolution specialist. These
types of informal discussions, led by a trained facilitator, can provide participants with different perspectives, clarity,
and possible avenues for resolution. Take advantage of them when offered.

PA Eligibility Determination

When eligibility issues cannot be worked out, FEMA will < Know your deadline: Under statute and

issue a formal eligibility determination letter, setting forth regulation, an applicant has 60 days from the
an applicant’s appeal rights, with an accompanying date it receives a PA eligibility determination
memorandum that explains the basis for the denial. to file a first appeal.

First Level Appeal

An applicant has 60 days from receipt of notification of a /

\

PA eligibility determination to appeal it.1 The appeal % State your case: Regulation requires that
must be sent to the recipient (e.g, State or Tribe), which an applicant’s appeal is made in writing,
has 60 days to review and forward it, along with a written contains documented justification
recommendation, to the appropriate FEMA RA. The supporting the applicant’s position, specifies
recipient has full discretion to support or oppose all or the amount in dispute, and cites relevant
part of the applicant’s position in the appeal. Anapplicant statutes, regulations, and policies with
should confirm receipt of the appeal by the recipient and which the applicant believes FEMA'’s action
FEMA, if an acknowledgement email is not received. \ was inconsistent. /

*» Provide everything: The administrative record closes upon issuance of the first appeal decision and the
applicant will not be allowed to submit new documentation with its second appeal. Be sure to submit all
supporting documentation at the first appeal stage.

! FEMA's arbitration for PA disputes related to Hurricanes Katrina and Rita (44 C.F.R. § 206.209) affords certain applicants a
right to choose arbitration in lieu of a first or second appeal.
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Grant Contract Agreement template for Competitively awarded, single/sole source, or formula grant process to Municipality FY25: Updated July 2024

Time
The Grantee must comply with all the time requirements described in this grant contract agreement. In the
performance of this grant contract agreement, time is of the essence.

Consideration and Payment

4.1 Consideration.
The State will pay for all services performed by the Grantee under this grant contract agreement as
follows:

(a) Compensation
The Grantee will be paid according to the breakdown of cost contained in Exhibit B, which is
attached and incorporated into this grant contract agreement.

(b) Travel Expenses
Reimbursement for travel and subsistence expenses actually and necessarily incurred by the Grantee
as a result of this grant contract agreement will not exceed $0.00; provided that the Grantee will be
reimbursed for travel and subsistence expenses in the same manner and in no greater amount than
provided in the current "Commissioner’s Plan” promulgated by the Commissioner of Minnesota
Management and Budget (MMB). The Grantee will not be reimbursed for travel and subsistence
expenses incurred outside Minnesota unless it has received the State’s prior written approval for out
of state travel. Minnesota will be considered the home state for determining whether travel is out of
state.

(c) Total Obligation.
The total obligation of the State for all compensation and reimbursements to the Grantee under this
grant contract agreement will not exceed $480,000.

4.2 Payment
(a) Invoices
The State will promptly pay the Grantee after the Grantee presents an itemized invoice for the
services actually performed and the State's Authorized Representative accepts the invoiced services.
Invoices must be accompanied by supporting documentation and correspond to the line items in the
approved grant contract agreement budget (e.g., personnel costs, indirect costs, and equipment costs)
included here as “EXHIBIT B: Budget.” Invoices must be submitted timely and according to the
following schedule: monthly or quarterly during the grant period.
(b) Unexpended Funds
The Grantee must promptly return to the State any unexpended funds that have not been accounted for
annually in a financial report to the State due at grant closeout.
4.3 Contracting and Bidding Requirements
Per Minn. Stat. 8471.345, grantees that are municipalities as defined in Subd. 1 must follow the law.
(a) For projects that include construction work of $25,000 or more, prevailing wage rules apply per
Minn. Stat. 88177.41 through 177.44. These rules require that the wages of laborers and workers
should be comparable to wages paid for similar work in the community as a whole.
(b) The grantee must not contract with vendors who are suspended or debarred in MN:
https://mn.gov/admin/osp/government/suspended-debarred/index2.jsp

Conditions of Payment
All services provided by the Grantee under this grant contract agreement must be performed to the State’s
satisfaction, as determined at the sole discretion of the State’s Authorized Representative and in accordance
with all applicable federal, state, and local laws, ordinances, rules, and regulations. The Grantee will not
receive payment for work found by the State to be unsatisfactory or performed in violation of federal, state,
or local law.

Authorized Representative
The State's Authorized Representative is Brandon Toner, Director,180 E. 5" St, Saint Paul, MN, 55101,
651.259.7040, brandon.toner@state.mn.us, or their successor, and has the responsibility to monitor the


https://www.revisor.mn.gov/statutes/cite/471.345
https://www.revisor.leg.state.mn.us/statutes/?id=177.41
https://www.revisor.leg.state.mn.us/statutes/?id=177.44
https://mn.gov/admin/osp/government/suspended-debarred/index2.jsp

Grantee’s performance and the authority to accept the services provided under this grant contract agreement.
If the services are satisfactory, the State's Authorized Representative will certify acceptance on each invoice
submitted for payment.

The Grantee’s Authorized Representative is Stacie Golombiecki, Community Services Director, 318 Ninth
St., PO Box 189, Worthington, MN 56187, 507-295-5213, sgolombiecki@co.nobles.mn.us. If the Grantee’s
Authorized Representative changes at any time during this grant contract agreement, the Grantee must
immediately notify the State.

7 Assignment Amendments, Waiver, and Grant Contract Agreement Complete

7.1 Assignment
The Grantee shall neither assign nor transfer any rights or obligations under this grant contract
agreement without the prior written consent of the State, approved by the same parties who executed and
approved this grant contract agreement, or their successors in office.

7.2 Amendments
Any amendments to this grant contract agreement must be in writing and will not be effective until it has
been executed and approved by the same parties who executed and approved the original grant contract,
or their successors in office.

7.3 Waiver
If the State fails to enforce any provision of this grant contract agreement, that failure does not waive the
provision or the State’s right to enforce it.

1.4 Grant Contract Agreement Complete
This grant contract agreement contains all negotiations and agreements between the State and the
Grantee. No other understanding regarding this grant contract, whether written or oral, may be used to
bind either party.

8 Liability
The Grantee must indemnify, save, and hold the State, its agents, and employees harmless from any claims
or causes of action, including attorney’s fees incurred by the State, arising from the performance of this
grant contract agreement by the Grantee or the Grantee’s agents or employees. This clause will not be
construed to bar any legal remedies the Grantee may have for the State's failure to fulfill its obligations
under this grant contract agreement.

Grant Contract Agreement template for Competitively awarded, single/sole source, or formula grant process to Municipality FY25: Updated July 2024 3
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State Audits
Under Minn. Stat. § 16B.98, Subd.8, the Grantee’s books, records, documents, and accounting procedures
and practices of the Grantee or other party relevant to this grant contract agreement or transaction are
subject to examination by the Commissioner of Administration, by the State granting agency and/or the
State Auditor or Legislative Auditor, as appropriate, for a minimum of six years from the end of this grant
contract agreement, receipt and approval of all final reports, or the required period of time to satisfy all state
and program retention requirements, whichever is later

Government Data Practices and Intellectual Property Rights
10.1 Government Data Practices
The Grantee and State must comply with the Minnesota Government Data Practices Act, Minn. Stat. Ch.

13, as it applies to all data provided by the State under this grant contract, and as it applies to all data
created, collected, received, stored, used, maintained, or disseminated by the Grantee under this grant
contract agreement. The civil remedies of Minn. Stat. §13.08 apply to the release of the data referred to
in this clause by either the Grantee or the State. If the Grantee receives a request to release the data
referred to in this Clause, the Grantee must immediately notify the State. The State will give the
Grantee instructions concerning the release of the data to the requesting party before the data is released.
The Grantee’s response to the request shall comply with applicable law.

10.2 Intellectual Property Rights
The Grantee represents and warrants that Grantee’s intellectual property used in the performance of
this grant contract agreement does not and will not infringe upon any intellectual property rights of
other persons or entities. Notwithstanding Clause 8, the Grantee will indemnify; defend, to the extent
permitted by the Attorney General; and hold harmless the State, at the Grantee’s expense, from any
action or claim brought against the State to the extent that it is based on a claim that all or part of
Grantee’s intellectual property used in the performance of this grant contract agreement infringe upon
the intellectual property rights of others. The Grantee will be responsible for payment of any and all
such claims, demands, obligations, liabilities, costs and damages, including but not limited to, attorney
fees. If such a claim or action arises, or in the Grantee’s or the State’s opinion is likely to arise, the
Grantee must, at the State’s discretion, either procure for the State the right or license to use the
intellectual property rights at issue or replace or modify the allegedly infringing intellectual property
as necessary and appropriate to obviate the infringement claim. This remedy of the State will be in
addition to and not exclusive of other remedies provided by law.

Workers Compensation
The Grantee certifies that it is in compliance with Minn. Stat. §176.181, Subd. 2, pertaining to workers’
compensation insurance coverage. The Grantee’s employees and agents will not be considered State
employees. Any claims that may arise under the Minnesota Workers” Compensation Act on behalf of these
employees and any claims made by any third party as a consequence of any act or omission on the part of
these employees are in no way the State’s obligation or responsibility.

Publicity and Endorsement
12.1 Publicity
Any publicity regarding the subject matter of this grant contract agreement must identify the State as the
sponsoring agency and must not be released without prior written approval from the State’s Authorized
Representative. For purposes of this provision, publicity includes notices, informational pamphlets, press
releases, research, reports, signs, and similar public notices prepared by or for the Grantee individually or
jointly with others, or any subcontractors, with respect to the program, publications, or services provided
resulting from this grant contract. All projects primarily funded by state grant appropriations must publicly
credit the State of Minnesota, including on the grantee’s website when practicable.

12.2 Endorsement
The Grantee must not claim that the State endorses its products or services.

Governing Law, Jurisdiction, and Venue


https://www.revisor.leg.state.mn.us/statutes/?id=13
https://www.revisor.leg.state.mn.us/statutes/?id=13
https://www.revisor.leg.state.mn.us/statutes/?id=13.08
https://www.revisor.leg.state.mn.us/statutes/?id=176.181

Minnesota law, without regard to its choice-of-law provisions, governs this grant contract agreement.
Venue for all legal proceedings out of this grant contract agreement, or its breach, must be in the appropriate
state or fede